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MEMORANDUM A ND ORDER

On February 6, 1991, a hearing was held upon the Debtor's  Ob jection  to

a Claim of N ational Surety Co rporation.  At the close of the hearing I took the matter

under advisement and ordered the Debtor to  submit a  brief o n the  sub ject w ithin tw enty

(20) days.  N ational Su rety C orpo ration  ("N ational Su rety")  was to res pon d w ithin tw o

weeks after th e Debto r's subm ission o f its brief.  To date I have received no brief from the

Debtor,  but I have received Proposed Findings of Fact and Conclusions of Law from

National Surety C orpo ration .  The  parties  hav e sub mitted  stipula tions w hich  I will

inco rpor ate into the Findings of Fact.  Based upon the evidence adduced at trial, the brief

submitted by N ational Su rety, th e factu al stipu lations  of the  parties , and  app lication

authorities I make the following Findings of Fact and Conclusions of Law.
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FINDINGS OF FACT

1)  On June 30, 1988, the Debtor, HM H M otor Services, Inc. ("HMH ")

filed an Application for Worker's Compensation Insurance through the assigned risk plan

which assigned the insurance obligation to the creditor, National Surety Corporation.

2)  Pursuant to the Application, from on or about June 30, 1988, coverage

was bound for HM H, b y B  & H  Direct D elive ry S ervice, In c., and M ash , Inc.,  for w ork er's

compensation insurance.

3)  From June 30, 1988, through December 11, 1988, claims were made

by various employees of H MH  and  the co-in sure ds, B  & H  Direct D elive ry S ervice, In c.,

and Mash, Inc., which were paid by National Surety.

4)  On or about December 11, 1988, the policy of worker's compensation

insu ranc e was ca nce lled d ue to  non -pay ment of  prem ium s.  

5)  Accord ing to  the term s of the po licy, the  total pr emiu ms to  be p aid

were  based  upo n aud it.  A final au dit for the  period  of coverage was performed and
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determined an unpaid premium due in the amount of $195,666.00.

6)  Premium payments, following an initial deposit premium, for the

worker's comp ensation coverage were m ade as follows:

A. July  22, 1988, HMH M otor Service, Inc., Check
No. 57832 for $14,954.00;

B. September 8, 1988, H MH  Motor S ervic e, Inc .,
Check No. 58611 for $63.00;

C. Novem ber 14, 198 8, H MH  Mo tor S ervice, In c.,
Check No. 59552 for $17,864.00;

D. Novem ber 14, 1988, Mash, Inc., Check No.
006889 for $714.00;

E. Novem ber 14, 1988, B & H  Direct Delivery
Service, Inc., Check No. 056561 for $17,149.00.

7)  Larry C. Brewer is the sole stockholder, director and presid ent of H MH

Motors, and is th e sole sto ckho lder, direc tor and  presid ent of B  & H D irect Delivery

Service , Inc., a nd is  the sole s tock hold er, di recto r and  pres iden t of M ash , Inc. 

8)  The co-insureds, B & H D irect D elive ry S ervice, In c., and M ash , Inc.,

were  sued on the same indebtedness which is the subject matter of the disputed claim and

National Surety secured a summary judgment against B &  H D irect D elive ry S ervice, In c.,

and Mash, Inc., in the amount of $195,666.00 plus interest of $22,126.08 on August 27,
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1990.

9)  National Surety Corporation has not received any payment from HMH,

B & H  Dire ct De livery S ervic e, Inc., or Mash, Inc., in discharge of the indebtedness

claimed or an y po rtion the reof.

10)  Premium s are computed by e mp loye e payro ll of the insured , HM H,

B & H  Direct Delivery Service, Inc., and Mash, Inc.

11)  National Surety is not scheduled as a creditor on the schedules filed

in this m atter by  the D ebto r, but h as filed  a time ly pro of of c laim.

CONCLUSIONS OF LAW

The Debtor seeks to avoid its obligation under the National Surety policy

by arguing that National Surety is precluded as a matter of Georgia Law from pursu ing

recovery  from HMH by their failure to include HMH as an indispensable party in the

underlying District Court action.  I disagree and note that the District C ourt a ction  is

wh olly irrelevant because the parties have stipulated to the amount of the unpaid premium

due as $1 95,6 66.0 0.  Th us the  issue  narro ws to  wh ether  HM H is jo intly and severally
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liable  for the $195,666.00 debt or whether it is only liable for its pro rata share of that

amount.  HMH takes the position that it is only liable for $121,859.00.

It has been stipulated that the sole shareholder, director, and president of

each of the three-named corporations was Larry C. Brewer.  Each of the  three  corp orate

entities were included on a single Georgia application for worker's compensation

insurance dated June 30, 1988, which was signed by L arry C. Brewer in his capacity as

president of HMH M otor Service.  In Liberty Mut. Ins. Co. v. Petroleum Venture Capital

Corp., 216  So .2d 9 25 ( La.A pp., 2 d C ir. 19 68) , the Court addressed a similar factual

situation in which an insured corporation had made application for and purc hase d, in its

individual capacity, policies covering it and other corporations having common

ownership.  The  Cou rt deter mined that a division of liability as between the insureds was

of no importance or concern to the Plaintiff, and held that the insured corporation which

had made the application for the policies was responsible for the payment of the

premiums.   See also Comm ercial Union Ins. Co. v. A-1 Contracting Co. of Louisiana, Inc.,

447 So.2d 3 9 (La.Ap p., 1st Cir. 1984); Carroon and Black of Louisiana, Inc. v. O'Regan,

478 So.2d 1367 (La. App., 4th Cir. 1985).  In light of the common ow nership of all three

corporations by M r. Brewer, the fac t that all p rem iums from  July  22, 1988, through

Novem ber 14, 1988, were paid by HMH Motor Services, that the application for w ork er's

compensation insurance includes all three entities, and that a single policy was issued

upon that application for all three insureds, I find that HMH  has joint and  seve ral liability
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for the c laim  of N ation al Su rety  in the am oun t of $195 ,666 .00.  A cco rdin gly, H MH 's

objection to the claim is overruled.  To the extent that HM H m ay p ay m ore th an w hat it

deems to be its fair share, it may seek contribution from B & H Direct Delivery Service,

Inc., and Mash, Inc.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law, IT IS

THE ORD ER OF  THIS CO URT that the Debtor's Objection to the  Claim of National

Surety Corporation is hereby overruled.

                                                   
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avan nah , Geo rgia

This       day of June, 1991.


